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Respondent Dennis Hansberger.

Plaintiff Elizabeth Sanchez was a high-ranking employee of the County of San 

Bernardino (the County), widely regarded as a “rising superstar.”  Among her other 

accomplishments, she negotiated a labor contract with the Safety Employees Benefits 

Association (the Association), the labor union responsible for representing sheriff‟s 

deputies.  Thereafter, however, she and James Erwin, the president of the Association, 

began having “a physical romantic relationship.”  She denies that this created any actual 

conflict of interest, because, she maintains, she was never involved in any further 

negotiations with either Erwin or the Association.  Nevertheless, when her supervisor 

discovered the relationship, he insisted that she resign. 

The County and Sanchez entered into a written severance agreement, which 

provided that neither side would disclose “the facts, events and issues which gave rise to 

this Agreement . . . .”  Despite this confidentiality provision, newspaper articles appeared 

almost immediately that quoted county representatives — including Supervisor Dennis 

Hansberger — to the effect that Sanchez had resigned due to a “conflict of interest” 

arising out of an “„improper‟ relationship” with Erwin. 

Sanchez then filed this action against the County and Hansberger for, among other 

things, breach of contract, promissory fraud, invasion of privacy and intentional infliction 

of emotional distress.  The trial court granted summary adjudication on these causes of 

action in favor of defendants. 
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In the published portion of this opinion, we will hold that the trial court erred by 

granting summary adjudication on Sanchez‟s cause of action for breach of contract.  The 

trial court essentially reasoned that the confidentiality provision was void as against 

public policy, because the County supposedly had a duty to make the disclosures that it 

did.  However, while the County may have had a duty to disclose the severance agreement 

itself (at least on request), it had no such duty to disclose the circumstances that gave rise 

to the severance agreement.  Moreover, while the County claims that it had a First 

Amendment right to make the disclosures, any such right was waived by the 

confidentiality provision. 

In the unpublished portion of this opinion, however, we will uphold the summary 

adjudication of Sanchez‟s other causes of action.  

I. 

PROCEDURAL BACKGROUND 

In 2005, Sanchez filed this action against the County and Hansberger.  She 

asserted 10 causes of action: 

First:  Breach of contract (against the County only). 

Second:  Promissory fraud  (against the County only). 

Third through sixth:  Slander, each based on a different set of allegedly false 

statements. 

Seventh:  Invasion of privacy by public disclosure of private facts. 

Eighth:  Intentional interference with prospective economic advantage. 
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Ninth:  Misrepresentation to prevent a former employee from obtaining 

employment.  (Lab. Code, § 1050.) 

Tenth:  Intentional infliction of emotional distress. 

The County filed a special motion to strike (SLAPP motion).  (Code Civ. Proc., 

§ 425.16.)  The trial court denied the motion with respect to the first, second, seventh, and 

tenth causes of action; however, it granted the motion with respect to the third through 

sixth and the eighth through ninth causes of action.  Sanchez did not appeal.  (See Code 

Civ. Proc., § 425.16, subd. (i).) 

The County and Hansberger then filed motions for summary judgment on the first, 

second, seventh, and tenth causes of action.  The trial court granted both motions.  

Accordingly, it entered judgment against Sanchez and in favor of the County. 

The trial court ruled, however, that the third through sixth and eighth through ninth 

causes of action were still pending as against as against Hansberger, because he had 

neither filed a SLAPP motion of his own nor joined in the County‟s.  Hansberger 

therefore brought a second motion for summary judgment with respect to the remaining 

causes of action.  Sanchez did not oppose Hansberger‟s second motion for summary 

judgment, which was granted.  The trial court then entered judgment against Sanchez and 

in favor of Hansberger. 

Sanchez filed a timely notice of appeal from each judgment. 
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II. 

FACTUAL BACKGROUND 

A. Preliminary Evidentiary Issues. 

Each side filed written objections to evidence offered by the other side.  The trial 

court never ruled on these objections.  Moreover, it does not appear that either side ever 

pressed for a ruling on them.  Accordingly, all such objections have been forfeited for 

purposes of appeal.  We can consider all of the evidence submitted in connection with the 

summary judgment motions.  (Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 

666, 670, fn. 1; City of Long Beach v. Farmers & Merchants Bank (2000) 81 Cal.App.4th 

780, 782-785.) 

Hansberger, however, repeatedly cites material that was submitted in connection 

with other motions, such as the SLAPP motion and his second, unopposed motion for 

summary judgment.  We limit our consideration to the evidence that was before the trial 

court in connection with the two crucial motions for summary judgment. 

B. Facts Shown by the Evidence. 

Sanchez began working for the County in 1987.  Over the years, she was given a 

number of promotions.  In July 2000, she was named chief of the Employee Relations 

Division.  As such, she was the County‟s chief labor negotiator and its principal advisor 

on employee relations. 
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Around September 2002, the County began negotiations with the Association 

toward a new Memorandum of Understanding (MOU).1  Sanchez was the chief negotiator 

for the County.  James Erwin was the president of the Association.  However, he was not 

the lead negotiator for the Association, and he participated in the negotiations over the 

MOU only infrequently.  By March 2003, the board of supervisors had adopted the MOU. 

In May 2003, Sanchez and Erwin “began a physical romantic relationship.”  At the 

time, each of them was already married to someone else. 

The County‟s personnel rules included the following “Conflict of Interest” 

provision:  “No official or employee . . . shall have a financial or other personal interest or 

association which is in conflict with the proper discharge of official duties or would tend 

to impair independence of judgment or action in the performance of official duties.  

Personal as distinguished from financial interest includes an interest arising from blood or 

marriage relationships or close business, personal, or political association.” 

Sanchez recognized that the relationship was “inappropriate,” but only because 

there could be “the appearance of a conflict of interest”; in her opinion, there was never 

any actual conflict of interest.  As she acknowledged, it was theoretically possible that 

issues could have arisen regarding an amendment or an interpretation of the MOU such 

that she would have had an actual conflict of interest.  However, we assume, for purposes 

                                              

1 Technically, two MOU‟s were negotiated concurrently, one covering the 

safety unit and one covering the safety management and supervisory unit.  The distinction 

between them is not significant for our purposes. 
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of argument, that there was a triable issue of fact as to whether this ever actually occurred 

once the affair was in progress.2 

After the affair had begun, Erwin and Sanchez gave each other a number of gifts.  

Erwin‟s gifts to Sanchez included diamond earrings, a necklace, and a $350 Raymond 

Weil watch.  In October 2003, he gave her $5,000 in cash.  Sometime in 2004, he gave 

her an additional $2,000 in cash. 

                                              

2 Defendants identify four issues that they claim arose after the affair was 

already in progress and thus created an actual conflict of interest: 

1.  The “3 percent at 50” retirement formula:  One provision of the MOU required 

the County to adopt a certain retirement formula, contingent upon the settlement of some 

related litigation.  Apparently the settlement did occur, and by October 2003, the board 

had adopted the formula.  However, there was evidence that its adoption was ministerial; 

if the board had not adopted the formula, the County would have been in breach of the 

MOU.  In any event, Sanchez “was not involved in those things.” 

2.  Application to 30-year employees:  Around October 2003, Sanchez was called 

upon to decide whether the MOU required 30-year employees to make additional 

contributions in order to qualify for “3 percent at 50.”  However, there was evidence that 

this was a dispute between the County and the San Bernardino County Employee 

Retirement Association, not the Association; the Association actually supported the 

County‟s position. 

3.  Creating an additional bargaining unit:  At some point during 2004, the 

Association wanted to create an additional bargaining unit.  Sanchez “was dealing with” 

Erwin concerning this issue.  However, she opposed his position, and she so advised the 

board. 

4.  Merging coroner‟s investigators into the sheriff‟s department:  The evidence on 

this point consisted of a series of emails sent to or from Sanchez.  The emails are hardly 

self-explanatory; they presuppose a certain preexisting familiarity with the subject.  No 

witness ever testified to what the emails meant.  We cannot say that they demonstrated an 

actual conflict beyond a triable issue of fact. 
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Sanchez was legally required to disclose most gifts and loans that she received by 

filing a “Statement of Economic Interests,” also known as a “form 700.”  However, she 

did not disclose any of these gifts from Erwin.  She relied on legal advice from county 

counsel to the effect that she was not required to disclose gifts received in the context of a 

dating relationship.  The Fair Political Practices Commission had in fact issued an advice 

letter stating, “Gifts of a personal nature received in a „bona fide dating relationship‟ are 

not subject to the reporting or gift limitation provisions of the [Political Reform] Act.”  

(Bolding omitted.) 

In July 2004, Sanchez was promoted to director of human resources.  At that point, 

her supervisor was County Administrative Officer Mark Uffer.  By August 2004, Uffer 

had heard a rumor about a relationship between Sanchez and Erwin.  He “confronted” 

Sanchez about this, but she “lied to him about the existence of [the] relationship . . . .” 

Meanwhile, in December 2003, Sanchez had filed for divorce.  In September 2004, 

her divorce became final.  By October or November 2004, however, her relationship with 

Erwin had become strained. 

On December 14, 2004, Erwin drove Sanchez to a restaurant for lunch.  Once 

there, Sanchez broke up with him.  He was angry and remarked, “You better find another 

job.”  She took this as a threat.  She told him to leave the restaurant without her.  She then 

called Uffer and asked him for a ride back to the office.  During the ride, she disclosed 

the true nature of her relationship with Erwin. 
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On December 20, 2004, Uffer told Sanchez that she needed to resign.  He 

presented her with a “Compromise, Release and Settlement Agreement” (capitalization 

omitted; hereafter Severance Agreement) that had been drafted by county counsel.  It 

provided that Sanchez would execute a letter of resignation immediately, although her 

resignation would not be effective until April 20, 2004; until then, she would be on paid 

leave. 

It also included the following confidentiality provision:  “To the maximum extent 

permitted by law, the parties further agree that this Agreement, the terms and conditions 

of this Agreement, the facts, events and issues which gave rise to this Agreement, and any 

and all actions by Ms. Sanchez and the County in accordance therewith, are strictly 

confidential and shall not be disclosed or discussed with any other persons, entities or 

organizations, whether within or without the County, except as may be required by 

applicable law.”  Sanchez accepted and signed the Severance Agreement. 

Starting on December 22, 2004, a number of newspaper articles reported on 

Sanchez‟s resignation.  They named Uffer and Hansberger as sources.  Hansberger 

reportedly stated that Sanchez had “resigned after disclosing that she had an improper 

relationship with [Erwin,] the president of the union that represents sheriff‟s 

deputies . . . .”  Uffer reportedly stated that Sanchez had “created a conflict of interest that 

required her to leave,” although he indicated that this was “a conflict of the heart,” rather 

than a financial or legal conflict. 
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Some of the articles made it clear that the supposed conflict had not existed when 

Sanchez was negotiating the MOU.  However, an article in the Los Angeles Times was 

somewhat more equivocal; it stated that “Sanchez‟s conflict of interest grew out of that 

negotiation process.” 

In January 2005, Uffer directed Sanchez to file amended form 700‟s reflecting any 

and all gifts or loans from Erwin.  Accordingly, she filed amended form 700‟s.  Even 

though the $5,000 and $2,000 had been gifts, she reported them as loans.  She testified, 

however, that this was Uffer‟s idea. 

Shortly thereafter, there was a new round of articles, again reporting that Sanchez 

had resigned after disclosing her affair with Erwin.  These articles also reported for the 

first time — apparently based on Sanchez‟s amended form 700‟s — that Sanchez had 

received gifts and a loan from Erwin.  Hansberger reportedly stated that “Erwin knew that 

a loan and gifts he gave Sanchez while their relationship was secret made her vulnerable 

to pressure to grant the union concessions.”  Hansberger also stated that Sanchez had 

“created an intolerable conflict of interest.”  He added, “You do not have a personal 

relationship with the people on the opposite end of the negotiating table . . . .” 

Uffer retained outside counsel to investigate whether Sanchez‟s relationship with 

Erwin had violated County policy.  On February 9, 2005, the report by outside counsel 

(Andrus Report) was completed.  It accepted that Sanchez and Erwin‟s personal 

relationship had not begun until May 2003.  It concluded that: 
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“1.  The relationship between . . . Sanchez and . . . Erwin violated the County‟s 

Personnel Rule . . . . 

“2.  The relationship between . . . Sanchez and . . . Erwin did not have an adverse 

financial impact on [the] County; nor was there direct evidence that the County was 

disadvantaged by the relationship in any specific manner.”  (Underlining omitted.) 

On April 29, 2005, the County issued a press release setting forth the basic 

conclusions of the Andrus Report.  This resulted in still more newspaper articles.  

Hansberger was said to disagree with the Andrus Report.  He argued that, during the 

affair, the board had taken further action to approve the MOU.  (See fn. 2, ante.)  He was 

quoted as saying, “„Of course it is injurious to the county.  Deputies who retired at age 50 

could be earning 100 percent or more than 100 percent based on this package.‟”  He also 

reportedly believed that Sanchez had been required to disclose the gifts from Erwin, 

because “[t]wo people married to others cannot have a bona fide dating relationship with 

each other . . . .” 

Also in April 2005, the Association hired Erwin as its chief of administration.  In a 

newspaper article on the hiring, Hansberger was said to have commented that “he 

believes Erwin giving Sanchez gifts at a time when they were negotiating multi-million-

dollar contracts amounted to bribery.” 

Meanwhile, around January 2005, Sanchez and Erwin had reconciled.  At least as 

of mid-2007, they continued to have a “serious, ongoing, personal and romantic 

relationship . . . .” 
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III. 

STANDARD OF REVIEW 

“A trial court properly grants summary judgment where no triable issue of material 

fact exists and the moving party is entitled to judgment as a matter of law.  [Citation.]”  

(Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 476.)  “[I]n moving for summary 

judgment, a „defendant . . . has met‟ his „burden . . . if‟ he „has shown that one or more 

elements of the cause of action . . . cannot be established, or that there is a complete 

defense to that cause of action.  Once the defendant . . . has met that burden, the burden 

shifts to the plaintiff . . . to show that a triable issue of one or more material facts exists as 

to that cause of action or a defense thereto. . . .‟  [Citation.]”  (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 849.)  “We review the trial court‟s decision de 

novo . . . .  [Citations.]”  (Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 65-66.) 

IV. 

FIRST CAUSE OF ACTION:  BREACH OF CONTRACT 

A. Additional Factual and Procedural Background. 

The County argued that it was entitled to summary judgment on the entire 

complaint under the First Amendment. 

The County also argued that it was entitled to summary adjudication on the first 

cause of action, for breach of contract, because:  (1) it had a duty to disclose Sanchez‟s 

misconduct, and therefore (a) the confidentiality provision was void as against public 

policy, and (b) the County‟s disclosures were privileged under Civil Code section 47; (2) 
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Sanchez herself had breached and/or waived the confidentiality provision by disclosing 

the circumstances of her resignation to her family and to Erwin; and (3) Sanchez could 

not establish that the County‟s disclosures had caused her any damages. 

The trial court granted summary adjudication on the first cause of action on the 

ground that the confidentiality provision was void as against public policy. 

B. Analysis. 

1. The validity of the confidentiality provision. 

In arguing that the confidentiality provision was contrary to public policy and 

hence void, the County relies on BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th 742. 

The precise issue in BRV was the scope of the personnel file exception to the 

Public Records Act (Gov. Code, § 6250 et seq.).  The Public Records Act in general 

provides that “every person has a right to inspect any public record . . . .”  (Gov. Code, 

§ 6253, subd. (a).)  However, it also creates a number of exceptions, including an 

exception for “[p]ersonnel . . . files, the disclosure of which would constitute an 

unwarranted invasion of personal privacy.”  (Gov. Code, § 6254, subd. (c).) 

In BRV, a school district had received complaints about Robert Morris, who was 

the superintendent of the district as well as the principal of a high school in the district.  

(BRV, Inc. v. Superior Court, supra, 143 Cal.App.4th at p. 747.)  It asked Diane Davis, a 

private investigator, to interview witnesses and to produce a report “regarding the truth of 

the complaints and whether the evidence provided by the complainants supported the 

allegations.”  (Id. at pp. 747-748.)  After Davis submitted her report to the district, the 
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district and Morris entered into an agreement pursuant to which Morris resigned, and the 

district promised to seal the Davis report and not to release any information about the 

investigation “„except as required by law or in accordance with any court order or 

subpoena.‟”  (Id. at pp. 748-749.)  When a newspaper made a Public Records Act request 

for the Davis report, the district refused to release it.  The newspaper then sued.  The trial 

court ruled that almost all of the report was exempt from disclosure under the personnel 

file exemption.  (Id. at p. 749.) 

The appellate court reversed, holding that, under the balancing test applicable to 

the personnel file exemption (BRV, Inc. v. Superior Court, supra, 143 Cal.App.4th at 

p. 755), the public‟s interest in disclosure outweighed Morris‟s “significant privacy 

interest.”  (Id. at p. 757;  see also id. at pp. 757-759.)  It observed:  “Without doubt, the 

public has a significant interest in the professional competence and conduct of a school 

district superintendent and high school principal.  It also has a significant interest in 

knowing how the District‟s Board conducts its business, and in particular, how the Board 

responds to allegations of misconduct committed by the District‟s chief administrator.”  

(Id. at p. 757.)  “Here, members of the public were greatly concerned about the behavior 

of the city‟s high school superintendent and his governing elected board in responding to 

their complaints.  Indeed, from the public‟s viewpoint, the District appeared to have 

entered into a „sweetheart deal‟ to buy out the superintendent from his employment 

without having to respond to the public accusations of misconduct.  The public‟s interest 

in judging how the elected board treated this situation far outweighed the Board‟s or 
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Morris‟s interest in keeping the matter quiet.  Because of Morris‟s position of authority as 

a public official and the public nature of the allegations, the public‟s interest in disclosure 

outweighed Morris‟s interest in preventing disclosure of the Davis report.”  (Id. at 

p. 759.) 

Sanchez argues that BRV is not controlling here, for a number of reasons.  For one 

thing, she argues that it never held that the confidentiality provision in the case before it 

was against public policy or void.  The BRV court, however, did note the existence of the 

confidentiality provision; plainly it was aware that the provision was at least potentially 

significant.  Although it did not mention it again, we believe that is because the 

confidentiality provision there — just like the confidentiality provision in this case — 

expressly carved out any disclosures that were required by law.  Once the BRV court held 

that the Public Records Act required the disclosure of the Davis report, it implicitly — but 

necessarily — also held that its disclosure did not violate the confidentiality provision.  

Had there not been such a carve-out, however, the confidentiality provision would have 

violated the Public Records Act and therefore would have been void as against public 

policy.  (Cf. Cariveau v. Halferty (2000) 83 Cal.App.4th 126, 133-137 [confidentiality 

provision in settlement agreement between broker and customer was against public policy 

and void because it conflicted with regulatory rules requiring disclosure].) 

Sanchez also argues that BRV is not controlling because it involved a request for a 

particular document under the Public Records Act.  This time, we agree.  Here, there has 

been no such request.  Moreover, when the County made its disclosures, the information 
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it disclosed was not contained in any particular document.  Hence, the County had no duty 

to disclose it, and an agreement not to disclose it was not against public policy. 

If there had been a Public Records Act request for the Severance Agreement itself, 

arguably the County would have had to disclose it.  This would not have violated the 

confidentiality provision, because it would have been a disclosure “required by applicable 

law.”  However, it does not appear that there ever was such a request.  Even more 

important, merely disclosing the Severance Agreement would not have disclosed any of 

the circumstances surrounding Sanchez‟s resignation. 

Sometime after the County made its initial disclosures, it received the Andrus 

Report.  However, unlike the Davis report in BRV, which was prepared by a private 

investigator, the Andrus Report was prepared by an attorney.  Accordingly, the Andrus 

Report was prominently labeled, “Attorney-Client Confidential Communication.”  (Italics 

and underlining omitted.)  The Public Records Act does not require the disclosure of a 

document that is subject to the attorney-client privilege.  (Gov. Code, § 6254, subd. (k); 

STI Outdoor v. Superior Court (2001) 91 Cal.App.4th 334, 340-341.)  Thus, unless and 

until the County waived the privilege, the Public Records Act did not require it to disclose 

the Andrus Report.  Moreover, the confidentiality provision essentially made it a breach 

of contract for the County to waive the privilege. 

The County does not point to any basis for holding the confidentiality provision 

void as against public policy other than under BRV, and hence under the Public Records 

Act.  Admittedly, there is a broad, general public policy in favor of open government.  
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Moreover, as we will hold in part VI, post, the circumstances of Sanchez‟s resignation 

were a matter of legitimate public concern.  On the other hand, this policy must be 

balanced against the broad, general public policy in favor of privacy.  (Cal. Const., art. I, 

§ 1; see also Gov. Code, § 6250 [“the Legislature, mindful of the right of individuals to 

privacy, finds and declares that access to information concerning the conduct of the 

people‟s business is a fundamental and necessary right of every person in this state”].) 

“Historically, th[e California Supreme C]ourt has been reluctant to declare 

contractual provisions void or unenforceable on public policy grounds without firm 

legislative guidance.  [Citations.]”  (Santisas v. Goodin (1998) 17 Cal.4th 599, 621.)  

“„“[P]ublic policy” as a concept is notoriously resistant to precise definition, and . . . 

courts should venture into this area, if at all, with great care and due deference to the 

judgment of the legislative branch, “lest they mistake their own predilections for public 

policy which deserves recognition at law.”‟  [Citation.]”  (Cel-Tech Communications, Inc. 

v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 185.)  Thus, in the absence 

of a statute that required the County to make the disclosures that it did, we cannot say that 

the County‟s agreement not to make such disclosures violated public policy. 

We therefore conclude that the trial court erred by granting summary adjudication 

on the first cause of action on the ground that the confidentiality provision was void.3 

                                              

3 In this appeal, the County has not reasserted its contention below that the 

alleged breach of contract was privileged under Civil Code section 47.  That statute, as 

relevant here, provides that a publication or broadcast made “[i]n the proper discharge of 

an official duty” is privileged.  (Civ. Code, § 47, subd. (a).)  We have already concluded 
[footnote continued on next page] 
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2. The First Amendment. 

For purposes of our present discussion, we may assume that the County‟s 

statements were protected under the First Amendment.  (See part VII, post.)  Even if so, 

the County can be held liable for a breach of the confidentiality provision. 

“[I]t is possible to waive even First Amendment free speech rights by contract.”  

(ITT Telecom Products Corp. v. Dooley, supra, 214 Cal.App.3d at p. 319; accord, 

Charter Communications, Inc. v. County of Santa Cruz (9th Cir. 2002) 304 F.3d 927, 935, 

fn. 9.)  “„“[I]t is well established that courts closely scrutinize waivers of constitutional 

rights, and „indulge every reasonable presumption against a waiver.‟”‟  [Citation.]”  

(Ferlauto v. Hamsher (1999) 74 Cal.App.4th 1394, 1400.)  “„A waiver of First 

Amendment rights may only be made by a “clear and compelling” relinquishment of 

them.  [Citation.]‟  [Citation.]”  (City of Glendale v. George (1989) 208 Cal.App.3d 1394, 

1398.)  Here, however, we see no way to construe the confidentiality provision except as 

a waiver of whatever rights the County would otherwise have had to disclose the 

circumstances of Sanchez‟s resignation.  It had been drafted by county counsel; 

presumably the County knew what it was doing. 

                                                                                                                                                  
[footnote continued from previous page] 
that the County had no duty to make the disclosures that it did.  Moreover, it has been 

held that the privilege does not protect voluntary statements that breach an express 

contract of confidentiality or nondisclosure.  (Wentland v. Wass (2005) 126 Cal.App.4th 

1484, 1490-1494; Paul v. Friedman (2002) 95 Cal.App.4th 853, 869; ITT Telecom 

Products Corp. v. Dooley (1989) 214 Cal.App.3d 307, 317-320.)  We therefore conclude 

that the County‟s disclosures were not statutorily privileged. 
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3. Waiver of the confidentiality provision. 

a. Forfeiture/abandonment. 

The County briefly asserts that it was entitled to summary adjudication on the first 

cause of action in any event because Sanchez waived the confidentiality provision.  

However, it does not support this assertion with any reasoned argument or citation of 

authority.  Its brief does not so much as mention any of the facts that it cited and relied on 

below in support of its waiver claim.  Thus, the County appears to have all but abandoned 

this claim.  (People v. Stanley (1995) 10 Cal.4th 764, 793.) 

Nevertheless, “[i]t is the appellant‟s burden to demonstrate the existence of 

reversible error.  [Citation.]”  (Del Real v. City of Riverside (2002) 95 Cal.App.4th 761, 

766 [Fourth Dist., Div. Two].)  Even if the County had not filed a respondent‟s brief at 

all, Sanchez would not necessarily be entitled to prevail on the waiver issue.  (In re 

Marriage of Davies (1983) 143 Cal.App.3d 851, 854.)  Accordingly, if only out of an 

excess of caution, we address the issue on the merits. 

b. Additional factual and procedural background. 

On December 21, 2004, Sanchez learned that the County and Hansberger had 

given information to the press and that there were going to be newspaper articles about 

her resignation.  As a result, she contacted a few people close to her in an effort to do 

some “damage control.” 

She called her parents and “gave them very general information about what [she] 

anticipated was going to be in the newspaper the next day.”  She also called her by then 
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ex-husband; she told him for the first time about her relationship with Erwin and added 

that there was going to be a newspaper article about it. 

Sometime before December 23, 2004, Sanchez also told Erwin as well as several 

friends and coworkers that she had resigned.  Later, in January or February 2005, she 

showed the Severance Agreement itself to Erwin. 

c. Analysis. 

A party may waive a contract right by “„conduct so inconsistent with the intent to 

enforce the right as to induce a reasonable belief that it has been relinquished.‟  

[Citation.]”  (Pacific Business Connections, Inc. v. St. Paul Surplus Lines Ins. Co. (2007) 

150 Cal.App.4th 517, 525; accord, Rheem Mfg. Co. v. United States (1962) 57 Cal.2d 

621, 626.) 

Here, Sanchez disclosed the circumstances of her resignation only to a handful of 

people in her immediate circle.  A jury could reasonably find that this was not 

inconsistent with her contractual right to prevent the County from disclosing those 

circumstances more broadly to the news media. 

Even more to the point, Sanchez made her disclosures only after she learned that 

the County itself had already violated the confidentiality provision.  Indeed, she made 

some of them to protect herself from the consequences of the County‟s violation — to 

make sure that her friends and family would hear about her affair and resignation from 

her before they read about them in the papers.  A reasonable jury could conclude that the 

County‟s breach of the confidentiality provision excused any further performance by 
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Sanchez.  (See generally 1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, 

§ 813, p. 906.) 

4. Evidence of damages. 

Finally, the County argues that it was entitled to summary adjudication on the first 

cause of action because Sanchez could not prove any damages caused by its breach. 

a. Additional factual and procedural background. 

After her resignation, Sanchez applied for some 200 to 250 jobs.  She submitted 

several job applications that got as far as the background- and reference-check stage 

before she was told that she would not be hired.  She concluded that the County‟s 

disclosures “interfered . . . with [her] capacity to get a job.” 

One potential public-sector employer specifically told Sanchez that, based on its 

check of her background or references, it could not offer her a job.  During an interview 

with another potential employer, the interviewer indicated that he “was well aware of the 

situation with the County”; she did not get that job. 

A representative of the County of Riverside testified that at one point, he 

considered hiring Sanchez, and “the negative newspaper articles . . . were definitely a 

factor in [his] decision not to pursue her[.]” 

Sometime after May 2005, Sanchez finally got a job with a hospital.  However, her 

“overall compensation package” was less than she had enjoyed in her county job. 
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b. Analysis. 

This evidence — particularly the evidence regarding the loss of a likely job with 

the County of Riverside — was not merely speculative.  It was sufficient to support a jury 

finding that the County‟s breach of the confidentiality provision caused Sanchez to suffer 

damages in the form of lost employment. 

We therefore conclude that the trial court erred by granting summary adjudication 

on the first cause of action. 

V. 

SECOND CAUSE OF ACTION:  PROMISSORY FRAUD 

The County argued that it was entitled to summary adjudication on the second 

cause of action, for promissory fraud, because:  (1) the County was entitled to 

governmental immunity (Gov. Code, § 818.8); (2) Sanchez could not establish that the 

County intended to induce reliance; (3) Sanchez could not establish justifiable reliance 

because she knew or should have known that the County had a duty to disclose her 

misconduct; and (4) Sanchez could not establish any damages.  Once again, the County 

also argued that it was entitled to summary judgment on the entire complaint based on the 

First Amendment. 

As with the first cause of action, the trial court granted summary adjudication on 

the second cause of action on the ground that the confidentiality provision was void as 

against public policy.  As we held in part IV.B.1, ante, this was error.  However, “[w]e 

may affirm an order granting summary judgment on a ground not relied on by the trial 
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court, if the parties have been afforded the opportunity to brief the issue.  [Citation.]”  

(Dominguez v. American Suzuki Motor Corp. (2008) 160 Cal.App.4th 53, 57; see also 

Code Civ. Proc., § 437c, subd. (m)(2).)  Accordingly, we must consider whether the 

County was entitled to summary adjudication on the second cause of action on any of the 

other grounds raised and briefed by the parties. 

We begin — and, as will be seen, we end — with the County‟s claim of 

governmental immunity.  Government Code section 818.8 provides:  “A public entity is 

not liable for an injury caused by misrepresentation by an employee of the public 

entity . . . .”  Accordingly, “public entities are absolutely immune from suit for any 

injuries caused by misrepresentation, whether it be negligent or intentional.  [Citation.]”  

(Trinkle v. California State Lottery (1999) 71 Cal.App.4th 1198, 1204.) 

This immunity applies only in tort actions, not in contract actions.  (E.H. Morrill 

Co. v. State of California (1967) 65 Cal.2d 787, 793-794; Arthur L. Sachs, Inc. v. City Of 

Oceanside (1984) 151 Cal.App.3d 315, 320-323; see also Gov. Code, § 814.)  Sanchez 

therefore argues that her second cause of action sounds in contract.  Not so.  “„Promissory 

fraud‟ is a subspecies of the action for fraud and deceit.”  (Lazar v. Superior Court (1996) 

12 Cal.4th 631, 638.)  “An action for promissory fraud may lie where a defendant 

fraudulently induces the plaintiff to enter into a contract.  [Citations.]  In such cases, the 

plaintiff‟s claim does not depend upon whether the defendant‟s promise is ultimately 

enforceable as a contract.  „If it is enforceable, the [plaintiff] . . . has a cause of action in 

tort as an alternative at least, and perhaps in some instances in addition to his cause of 
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action on the contract.‟  [Citations.]”  (Ibid.)  Accordingly, governmental immunity for 

misrepresentation under Government Code section 818.8 will bar a cause of action for 

promissory fraud.  (Masters v. San Bernardino County Employees Retirement Assn. 

(1995) 32 Cal.App.4th 30, 40-43 [Fourth Dist., Div. Two].) 

Admittedly, as Sanchez also argues, “[i]mmunity under Government Code 

section[] 818.8 . . . applies only when the negligent or intentional wrongdoing involves 

interferences with financial or commercial interests.  [Citations.]”  (Adkins v. State of 

California (1996) 50 Cal.App.4th 1802, 1818, disapproved on other grounds in City of 

Moorpark v. Superior Court (1998) 18 Cal.4th 1143, 1148, 1158; accord, Johnson v. 

State of California (1968) 69 Cal.2d 782, 800.) 

Burden v. County of Santa Clara (2000) 81 Cal.App.4th 244 applied this “financial 

or commercial” test to a contract of employment with a county.  There, a county allegedly 

induced plaintiff Burden to relocate from Orange County to the Bay Area by promising 

him a permanent position with the county counsel‟s office; actually, he received only a 

provisional position.  The county terminated him after just two weeks.  (Id. at p. 246.)  

The appellate court held that Government Code section 818.8 barred Burden‟s fraud 

claim.  (Burden, at pp. 247-252.)  It also specifically held:  “Burden‟s misrepresentation 

claims regarding his recruitment and hiring as an employee clearly arose out of a business 

transaction between Burden and the County.  The hiring of employees to do what the 

office of county counsel is required to do . . . is an integral and necessary part of the task 
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of the county counsel‟s office. . . .  The employment of Burden by the County involved a 

sufficient financial interest to trigger the immunity of section 818.8.”  (Id. at p. 251.) 

Here, similarly, the County‟s employment of Sanchez created a commercial and 

financial relationship between them.  Moreover, the Severance Agreement was a 

commercial and financial transaction, in which the County and Sanchez agreed to unwind 

that relationship.  It allowed Sanchez to remain on paid leave for four months while she 

looked for another job.  Even the confidentiality provision served to assist Sanchez in her 

job search; she alleged that, as a result of the County‟s promissory fraud, she “was unable 

to secure another position in the public sector or otherwise for some period of time and, 

ultimately, upon finally securing another position, was unable to secure for herself an 

overall compensation package reasonably comparable to that which she previously 

enjoyed as an employee of Defendant County . . . .”  Admittedly, she also alleged that she 

suffered “mental and emotion distress [and] pain and suffering.”  Even so, the Severance 

Agreement involved a sufficient financial interest to trigger Government Code section 

818.8. 

We therefore conclude that the County was entitled to summary adjudication on 

the second cause of action. 

VI. 

SEVENTH CAUSE OF ACTION:  INVASION OF PRIVACY 

The trial court granted summary adjudication on the seventh cause of action on the 

ground that the disclosures involved a matter of public concern. 
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Sanchez‟s complaint alleged an invasion of privacy in the form of the public 

disclosure of private facts.  The elements of a tortious public disclosure of private facts 

are:  “ . . . „(1) public disclosure (2) of a private fact (3) which would be offensive and 

objectionable to the reasonable person and (4) which is not of legitimate public concern.‟  

[Citations.]”  (Shulman v. Group W Productions, Inc. (1998) 18 Cal.4th 200, 214.) 

We agree with the trial court that all of challenged disclosures related to matters of 

public concern.  Whether the public employee responsible for the County‟s relationship 

with a major public employee union had a conflict of interest was definitely a matter of 

public concern.  Even though the alleged conflict arose out of a romantic and sexual 

relationship, which would ordinarily be a private matter, once it implicated the County‟s 

interest in honest representation by one of its public servants, it became a matter of 

legitimate public concern. 

Sanchez admitted, as undisputed facts, that she was “a high-ranking public 

employee” who was “responsible for protecting public money in the hundreds of millions 

of dollars.”  Although she denied any actual conflict of interest, she conceded that her 

relationship with Erwin was “inappropriate” because it presented an appearance of 

impropriety. 

In her opening brief, Sanchez does not even attempt to argue that the disclosures 

did not relate to matters of legitimate public concern.  As this was the ground on which 

the trial court relied, her silence is telling.  Indeed, it forfeits any challenge to this 
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reasoning.  (See Christoff v. Union Pacific Railroad Co. (2005) 134 Cal.App.4th 118, 

125.) 

Belatedly, in her reply briefs, she contends that the disclosures were not 

newsworthy because they were made after she had resigned and was no longer a public 

official.  Even if so,4 her conduct while in office and the reasons for her resignation were 

still matters of legitimate public concern. 

Sanchez also contends that the disclosures were not newsworthy because they were 

untruthful and inaccurate.  She claims that in Shulman, “the court stressed that the 

dissemination of even newsworthy material is actionable as a publication of private facts 

if it is not truthful.”  (Underlining altered to italics.)  The cited portion of Shulman, 

however, merely stated that “under California common law the dissemination of truthful, 

newsworthy material is not actionable as a publication of private facts.  [Citations.]”  

(Shulman v. Group W Productions, Inc., supra, 18 Cal.4th at p. 215.)  It did not express 

any opinion as to when or whether the dissemination of untruthful but newsworthy 

material would be actionable. 

Maheu v. CBS, Inc. (1988) 201 Cal.App.3d 662 is authority for the proposition that 

even an allegedly false statement may be newsworthy and may relate to a matter of 

legitimate public concern.  There, the plaintiff alleged that the defendants had invaded his 

                                              

4 Actually, although Sanchez resigned on December 20, 2004, her resignation 

was not effective until April 20, 2005; meanwhile, she remained in office, albeit on paid 

leave.  Thus, practically all of the allegedly offensive disclosures were made while she 

was still a public official. 
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privacy by stating — falsely — that his relationship with Howard Hughes was “in the 

nature of a marriage.”  (Id. at p. 674.)  In his complaint, he used this statement as the basis 

of a false-light publicity claim.  (Id. at pp. 669, 674.)  On appeal, however, he attempted 

to recharacterize this as a claim of public disclosure of private facts.  (Id. at p. 674.)  The 

appellate court held that the claim was still subject to demurrer because the allegedly false 

statement was “newsworth[y]” and there was a “societal interest in disclosure.”  (Id. at 

p. 675.)  Here, similarly, even if the statements were false, they related to a matter — a 

public servant‟s conflict of interest — of legitimate public concern. 

Ordinarily, as in Maheu, a false disclosure will be asserted as the basis of a claim 

for false-light publicity, rather than for the public disclosure of private facts.  The 

elements of a false-light publicity claim do not include the absence of a legitimate public 

concern.5  (See Rest.2d Torts, § 652E.)  Thus, it is at least arguable that such a claim 

could have gone forward.  The only privacy claim that Sanchez alleged, however, was for 

the public disclosure of private facts.6 

“[A]t the summary judgment stage and an appeal thereof, the plaintiff is not 

entitled to assert new causes of action without obtaining leave to amend.  „The burden of 

                                              

5 At least according to Witkin, however, the fact that “the disclosure is of a 

matter of public concern” may defeat even a false-light publicity claim.  (5 Witkin, 

Summary of Cal. Law (10th ed. 2005) Torts, § 673, p. 988.) 

6 In her reply brief, Sanchez complains that defendants have “ignored [the 

false-light tort] in their briefing . . . .”  Actually, defendants‟ supposed lapse is readily 

understandable, in light of Sanchez‟s own (1) failure to plead such a tort, (2) failure to 

mention it below, and (3) failure to mention it in her opening brief. 
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a defendant moving for summary judgment only requires that he or she negate plaintiff‟s 

theories of liability as alleged in the complaint.  A “moving party need not „. . . refute 

liability on some theoretical possibility not included in the pleadings.‟  [Citation.]”  

[Citation.]  “„[A] motion for summary judgment must be directed to the issues raised by 

the pleadings.  The [papers] filed in response to a defendant‟s motion for summary 

judgment may not create issues outside the pleadings and are not a substitute for an 

amendment to the pleadings.‟  [Citation.]”‟  [Citation.]”  (Residential Capital v. Cal-

Western Reconveyance Corp. (2003) 108 Cal.App.4th 807, 829.)  The existence of a 

legitimate public concern is fatal to the only privacy claim that Sanchez raised. 

In listing the elements of an invasion of privacy claim, Sanchez uses those laid out 

in Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1 (Hill):  “(1) a legally 

protected privacy interest; (2) a reasonable expectation of privacy in the circumstances; 

and (3) conduct by defendant constituting a serious invasion of privacy.”  (Id. at pp. 39-

40.)  Significantly, Hill, unlike Shulman, does not mention a legitimate public concern.  

But this is because Hill and Shulman were talking about two different varieties of 

invasion of privacy.  Shulman involved the public disclosure of private facts; Hill, by 

contrast, involved a “violation of the state constitutional right to privacy . . . .”  (Hill, at 

p. 39.)  Once again, the only privacy claim alleged in Sanchez‟s complaint was for the 

public disclosure of private facts.  The complaint did not allege a constitutional privacy 

claim. 
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We therefore conclude that the trial court properly granted summary adjudication 

on the seventh cause of action. 

VII. 

TENTH CAUSE OF ACTION: 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

As noted earlier, defendants argued that they were entitled to summary judgment 

on the entire complaint based on the First Amendment.  They also argued that they were 

entitled to summary adjudication on the tenth cause of action because their conduct was 

not outrageous.  In addition, the County argued that the tenth cause of action was barred 

by worker‟s compensation exclusivity. 

The trial court granted summary adjudication on the tenth cause of action, 

reasoning that “the reasons for Sanchez‟s resignation were a matter of legitimate public 

concern,” and hence defendants‟ conduct was not outrageous. 

We will address defendants‟ First Amendment contention, instead, which has been 

fully briefed by all parties, because we conclude that it is dispositive. 

“„[T]o state a cause of action for intentional infliction of emotional distress a 

plaintiff must show:  (1) outrageous conduct by the defendant;  (2) the defendant‟s 

intention of causing or reckless disregard of the probability of causing emotional distress;  

(3) the plaintiff‟s suffering severe or extreme emotional distress;  and (4) actual and 

proximate causation of the emotional distress by the defendant‟s outrageous conduct.‟  

[Citation.]  „Conduct, to be “„outrageous‟” must be so extreme as to exceed all bounds of 
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that usually tolerated in a civilized society.‟  [Citation.]”  (Huntingdon Life Sciences, Inc. 

v. Stop Huntingdon Animal Cruelty USA, Inc. (2005) 129 Cal.App.4th 1228, 1259.) 

The First Amendment can be a shield against a claim for intentional infliction of 

emotional distress.  (Hustler Magazine v. Falwell (1988) 485 U.S. 46, 50 [108 S.Ct. 876, 

99 L.Ed.2d 41].)  To put it another way, even outrageous conduct that is intended to 

inflict, and that does inflict, severe emotional distress may nevertheless be 

constitutionally protected.  (Id. at p. 53.) 

When the allegedly outrageous conduct consists of a statement about a public 

official or a public figure, the First Amendment requires the plaintiff to prove (1) that the 

statement was false and (2) that it was made with either (a) knowledge that it was false or 

(b) reckless disregard of whether it was false or not.  (Hustler Magazine v. Falwell, supra, 

485 U.S. at pp. 52-53, 56.)  “This rule extends to „anything which might touch on an 

official‟s fitness for office.‟  [Citation.]”  (Ghafur v. Bernstein (2005) 131 Cal.App.4th 

1230, 1236.)  Of course, if the statement is true, it is absolutely protected.  (Garrison v. 

Louisiana (1964) 379 U.S. 64, 71-73 [85 S.Ct. 209, 13 L.Ed.2d 125].) 

Preliminarily, Sanchez argues that the First Amendment applies only to state action 

and that she is a purely private actor.  This argument is frivolous.7  “[T]he use of 

                                              

7 In discussing this issue, Sanchez states, “McNair v. Worldwide Church of 

God (1987) 197 Cal.App.3d 363 is . . . inapplicable.  State action was not there involved.”  

That is a flat-out misstatement.  McNair specifically held that, in the case before it, the 

operation of state tort law did constitute state action.  (Id. at pp. 373-374.) 

Similarly, in discussing Hofmann Co. v. E.I. Du Pont de Nemours & Co. (1988) 

202 Cal.App.3d 390, Sanchez argues:  “The case has been overruled and it did not 
[footnote continued on next page] 
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government power . . . by an award of damages . . . in a private lawsuit[] is state action 

that must comply with First Amendment limits.  [Citations.]”  (Intel Corp. v. Hamidi 

(2003) 30 Cal.4th 1342, 1364, and cases cited.) 

Next, Sanchez argues that she was not a public figure (or at least that there was a 

triable issue of fact with respect to whether she was).  She does not even try to argue, 

however, that she was not a public official. 

“Whether someone is a „public official‟ for this purpose is determined according to 

federal standards.  [Citations.]”  (Ghafur v. Bernstein, supra, 131 Cal.App.4th at p. 1237.)  

“[T]he „public official‟ designation applies at the very least to those among the hierarchy 

of government employees who have, or appear to the public to have, substantial 

responsibility for or control over the conduct of governmental affairs.”  (Rosenblatt v. 

Baer (1966) 383 U.S. 75, 85 [86 S.Ct. 669, 15 L.Ed.2d 597], fn. omitted.)  It applies 

“[w]here a position in government has such apparent importance that the public has an 

independent interest in the qualifications and performance of the person who holds it, 

                                                                                                                                                  
[footnote continued from previous page] 
involve an emotional distress claim.”  She cites no support for her claim that Hofmann 

has been overruled, and we have found none.  She may be referring to Kahn v. Bower 

(1991) 232 Cal.App.3d 1599; there, however, the court, far from overruling Hofmann, 

cited it as consistent not only with the law at the time it was decided (Kahn, at p. 1606), 

but also with subsequent decisions (id. at p. 1608). 

In any event, the fact that Hofmann did not involve an emotional distress claim is 

an empty distinction.  Hofmann simply relied on Hustler Magazine v. Falwell, supra, 485 

U.S. 46, which did involve an emotional distress claim, and extended it to a different tort 

(intentional interference with prospective economic advantage).  (Hofmann Co. v. E.I. Du 

Pont de Nemours & Co., supra, 202 Cal.App.3d at pp. 401-408.) 
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beyond the general public interest in the qualifications and performance of all government 

employees . . . .”  (Id. at p. 86.) 

California courts applying this standard have held the following to be public 

figures:  a child welfare social worker (Kahn v. Bower, supra, 232 Cal.App.3d at 

pp. 1610-1613); a police officer (Gomes v. Fried (1982) 136 Cal.App.3d 924, 932-934); a 

city and redevelopment agency attorney (Weingarten v. Block (1980) 102 Cal.App.3d 

129, 134-140); and a school superintendent (Ghafur v. Bernstein, supra, 131 Cal.App.4th 

at pp. 1235-1236).  On the other hand, it has been held that a high school teacher is not a 

public figure.  (Franklin v. Benevolent etc. Order of Elks (1979) 97 Cal.App.3d 915, 922-

925.) 

Sanchez had far more responsibility for and control over governmental affairs than 

a social worker or a police officer.  Once again, she was “a high-ranking public 

employee” who was “responsible for protecting public money in the hundreds of millions 

of dollars.”  The appointment of her successor was duly reported in the press.  We have 

no doubt that she was a public official as a matter of law. 

Finally, Sanchez contends that there was evidence of “actual malice.”  Her 

argument to this effect is terse and unsupported by any legal authority.  Essentially, she 

argues that, because the statements were “vicious” and because “[t]he natural 

consequence of such comments would be to cause annoyance, vexation, and harm,” there 

was sufficient evidence of intent to harm.  Legally, however, this is beside the point.  

Admittedly, a public official or public figure may overcome the application of the First 
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Amendment to his or her tort action by proving “actual malice.”  In this context, however, 

“actual malice” is a term of art; it means either knowledge that a statement was false or 

reckless disregard as to whether it was false or not.  (Hustler Magazine v. Falwell, supra, 

485 U.S. at p. 56; New York Times Co. v. Sullivan (1964) 376 U.S. 254, 279-280 [84 S.Ct. 

710, 11 L.Ed.2d 686].)  Sanchez‟s opening brief never argues that there was any evidence 

of actual malice in this sense.  Thus, she has forfeited any such contention.  (Christoff v. 

Union Pacific R. Co., supra, 134 Cal.App.4th at p. 125.) 

We therefore conclude that defendants were entitled to summary adjudication on 

the tenth cause of action based on the First Amendment. 

VIII. 

DISPOSITION 

To the extent that the order granting summary judgment granted summary 

adjudication on the first cause of action, it is reversed.  To the extent that it granted 

summary adjudication on the second, seventh, and tenth causes of action, it is affirmed.  

The judgment in favor of the County is reversed.  The judgment in favor of Hansberger is 

affirmed.  Sanchez is awarded costs on appeal against the County; Hansberger is awarded 

costs on appeal against Sanchez. 
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